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The telegram was probably not a check. See (1922) 22 Columbia Law Rev. 
182. But since it was treated as a check by the court it will be so considered for 
the purposes of this discussion. Apart from statute the payment of a check on a 
forged endorsement and the debiting of the drawer's account does not, in some 
jurisdictions, constitute an acceptance which makes the drawee bank liable to the 
payee. First Nat. Bank v. Whitman (1876) 94 U. S. 343; Sims v. American Nat. 
Bank (1911) 98 Ark 1, 135 S. W. 356. But there is equal support for the opposite 
view. Pickle v. Muse (1890) 88 Tenn. 380, 12 S. W. 919; McFadden v. Follrath 
(1911) 114 Minn. 85, 130 N. W. 542. An acceptance is a promise to pay. Home 
Nat. Bank v. First State Bank & Trust Co. (Tex. 1911) 133 S. W. 935; Colorado 
Nat. Bank of Denver v. Boettcher (1879) 5 Colo. 185. There seems to be no basis 
of logic or policy for inferring such a promise from the act of payment. See 
First Nat. Bank v. Whitman, supra, 347. Under Negotiable Instruments Law 
§ 132, requiring an acceptance to be in writing, the mere act of payment by the 
bank is not an acceptance. Elyria Savings & Banking Co. v. Walker Bin Co. 
(1915) 92 Ohio St. 406, 111 N. E. 147; State Bank of Chicago v. Mid-City Trust 
& Savings Bank (1920) 296 111. 599, 129 N. E. 498; contra, Chamberlain Co. v. 
Bank of Pleasanton (1916) 98 Kan. 611, 160 Pac. 1138. In the instant case the 
cashier's check was a writing. But even assuming that it imported a promise to 
pay, it could bind the acceptor only in favor of one who took the bill for value 
and in reliance on the acceptance, N. I. L. § 134; and then only if it was "com- 
pleted by delivery or notification." N. I. L. § 191. On this point the instant case 
is sound. However, some courts while denying the drawee's liability as acceptor 
have allowed a recovery to a payee suing in trover. Bentley, Murray &■ Co. v. La 
Salle, etc., Bank (1916) 197 111. App. 322; Fidelity & Deposit Co. v. Bank of 
Charleston (D. C. 1920) 267 Fed. 367. 

Negotiable Instruments— Contingent Liability As Value. — The plaintiff was 
an accommodation indorser on X's notes. Subsequently, but before the notes 
matured, X transferred to him as collateral security for this contingent liability, 
the note of the defendant, which he had obtained by fraud. After the plaintiff 
had notice of the defendant's defense, but before the note became due, the plain- 
tiff paid on his accommodation indorsement. In an action upon the defendants 
note, held, infer alia, the plaintiff was a holder for value. Griswold v. Morrison 
(Cal. 1921) 200 Pac. 62. 

A conflict existed at common law as to whether transfers of negotiable in- 
struments to secure antecedent debts were for value. Under the federal rule 
they were. Swift v. Tyson (U. S. 1842) 16 Pet. 1 ; Blancltard v. Stevens (1849) 57 
Mass. 162. The New York rule was contra. Coddington v. Ray (N. Y. 1822) 
20 Johns. 637; Cullum v. The Branch of the Bank, etc. (1842) 4 Ala. 21. The 
federal rule gives wider circulation to negotiable paper and by securing the 
creditor prevents litigation. See Swift v. Tyson, supra, 20. The Negotiable In- 
struments Law § 25 adopts the federal rule. Vogler v. Manson (1917) 200 Ala. 351, 
76 So. 117; Kelso & Co. v. Ellis (1918) 224 N. Y. 528, 121 N. E. 364; see (1919) 
19 Columbia Law Rev. 218; (1914) 23 Yale Law Journ. 293. A debt not yet 
due is also value under this rule. Leach v. Lewis (1873) 11 D. C. 112. But 
under a provision similar to § 25, Canadian courts hold it is not. Bank of B. N. A. 
v. McComb (1911) 21 Man. 58; Merchants Bank of Canada v. Williams (1914) 6 
West. Wkly. 563. Since the debt will mature unconditionally, and the security 
given protects business relations, treatment of matured and unmatured debts should 
be the same, under the federal rule. But should a contingent liability be value? 
Alabama and Missouri followed the general New York rule at common law. 
The former held it was not. The Bank of Mobile, Hallett v. Hall (1844) 6 
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Ala. 639; Andrews & Bros. v. McCoy (1846) 8 Ala. 920. The latter, strangely, 
held it was. Grant v. Kidwell (1860) 30 Mo. 455. The real question in the Cod- 
dington case, supra, was of contingent liability but the case has always been cited 
as the leading one on the general former New York rule. Under the Negotiable 
Instruments Law there is no distinction between an antecedent debt and a 
previously assumed contingent liability. In keeping with the justifications for 
the federal rule it seems sufficient if the transferor can render it advantageous 
to the transferee to have security for the transferor's performance. The instant 
case, hence, correctly held such transfer to be for value. See First Nat. Bank, 
etc. v. Busch (1907) 102 Minn. 365, 366, 113 N. W. 898. 

Specific Performance— Accrual of Action. — The defendant vendor repudiated 
an executory contract for the sale of land. Before the time for performance a 
bill for specific performance was brought. Held, inter alia, the action was not 
premature. Long et al. v. Wright (Colo. 1921) 197 Pac. 1016. 

A contract for the sale and conveyance of land is of the class for which 
specific performance is habitually granted. Pomeroy, Specific Performance of 
Contracts (2d ed. 1897) § 10. It is well settled that where there has been repudi- 
ation of an executory contract before maturity, a right of action at law accrues 
immediately. Roehm v. Horst (1899) 178 U. S. 1, 20 Sup. Ct. 780. This is predi- 
cated on the undertaking implied in every executory contract that the contractual 
relation will be maintained until execution. See Roehm v. Horst, supra, 19. There 
seems no sound reason why in a proper case the action allowed should be restrict- 
ed to a suit at law for damages. Moreover, the objection to an action for 
anticipatory breach, that the damages are purely conjectural, vanishes in the case 
of an action for specific performance where damages are not sought. Also, the 
vendee's waiting until maturity to bring suit might be construed by a court of 
ennitv as an acquiescence in the repudiation and an abandonment See Miller 
v. Jones (1911) 68 W. Va. 526, 527, 71 S. E. 248. The decision in the instant case 
is consonant both with good reason and the great weight of authority. Corney v. 
Kline Bldg. & Const. Co. (1920) 191 App. Div. 793, 182 N. Y. Supp. 15; Stein v. 
Francis (1919) 91 N. J. Eq. 205, 109 Atl. 737; contra, Friedman & Loveman v. 
McAdory (1887) 85 Ala. 61, 4 So. 835. But equity, in its purpose to be fair to 
both parties, will follow the exact terms of the contract, and conveyance of the 
land will not be compelled before the date set therein. Crosby v. Realty Co. 
(1912) 138 Ga. 746, 76 S. E. 38. Nevertheless by the lis pendens the plaintiff is 
protected against a sale to an innocent purchaser for value. 

Statute of Limitations — Concealment of Cause of Action. — The plaintiff's 
brother deposited money for her in a bank and later drew it out and converted 
it to his own use. The plaintiff did not discover the conversion until after her 
brother's death. In a suit against his estate, the defendant pleaded the Statute 
of Limitations. Held, under the Vermont Statute, that the concealment of the 
cause of action prevented the Statute from running. Watts v. Mtilliken's Estate 
(Vt. 1921) 115 Atl. 150. 

In most states, by statute, the concealment of a cause of action by the 
defendant prevents the Statute from running. Where by fraud or other con- 
cealment the defendant prevents the plaintiff from learning of a cause of action, 
the Statute does not begin to run until the cause of action is discovered. Board 
of Supervisors v. Corliss (1920) 209 Mich. 487, 177 N. W. 232. This does not 
apply where the plaintiff, having been put on notice, is not diligent in discovering 
the cause of action. Gulf Production Co. v. Painter (Tex. Civ. App. 1921) 230 
S. W. 1017. However, if a relationship between the parties gives the plaintiff 



